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PAI.]LITS ARtr,AS OF' PRACTICE,

o Estate Planning
o Guardianships
o Medicaid/Elder Law

Planning

o Special Needs tusts
o Will Contests

o Estate fTrcst
Administration



St, what is a Fiduciary?

o A pefson
a "serving to handle money & prop erq to benefit another

p^rq." - Black's Law Dictionary

"in whom special confidence is reposed, who is bound... in
good conscience to act in good faith with due rcgard to the
interest of the person reposing the confidence." BalTantine's
Law Dictionary (citing 1,956 case).

O

O Someone with "aLegaI relationship" beyond mere
confidentialiry who operates for and to the benefit of
another

' Often referred to as "servinC' or a "fiduciaty obligation"



FiducLar)r Obligation

A fiduciary obligation is when someone (a fiduciary) is

held to a higher standard of conduct than the average

person when dealing with matters related to the source
of the obligation (i..., atrust). The fiduci^ry has a
requisite level of care and catt never put their own
personalinterests above the beneficLaty or the source
of the obligation.



Common Abuse
Scen arros /Concerns

o Predatory Marri^ge

o Finan ctal Abuse

o Undue Influence
o Psychological Abuse

o Physical Abuse

o Neglect

o Sexual Abuse



Common Abuse
Scen arLos /Concerns

' Some models have 82 million people with dementia
woddwide by 2030

' That's Cahforrtta) Florida, & New York

o ...or 10 Virginias

' . . . or the 30 least populated states



Recently a
o

On Muy 20,2022, a VirginLa Beach woman who had
been
yeafs

part
and

of a su/eepstakes scam was sentenced to four
nine months in prison.

The sweepstakes scam netted Miller and co-
consptrartors roughW $220,000 bet'ween Jun e 201,9 and
March 2021,, court documents said. More was on the
w^y, but law enforcement intercepted nea*y $90,000
sent through the mail.
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Creatton of Fiducrar:r Role

o Created in certarn legal or financialroles

o Person taking on the role must accept the higher dnty

' They can almost always decline ot resign

o Can take effect upon the execution of the un
document, recording the document, judicial
app ointrrr-eflt, or other circumstances

o Lasts until discharged (which, ag Lrt, cattoccur
different ways)





TI{E, GE,Ntr,RAL POWER OF
ATTORNEY IS TFItr, MoST

IMPORTANT LE,GAL DOCTJME,NT
ANIND T]AL CAN FIAVE,



$Thatls A Power of Attorney?

o ,\ legal document in which you
designate another person to act
for you



I-portant Arpects of a Durable
Power of Attorney

o Must include language that it will not terminate
upon Lncapacity of the Principal

o Should you waive accountings?

o The agent must be responsible, honest, and
trusfworthy

o Should not be used premaaxely

o Should be prepared by u professional



a PoorJudgment

Unfettered access to money
while you are alive

Becomes immediately active
upon execution of document

Non-prudent investments

Action afterdeath

o

a

Abuse Concerns with a PoA
o

o

a Waiving accountings

o Gifting authorization



Ag.nt under
Advanced Medi cal Directive



$7h 
^t 

is 
^rt 

Advance Directive
Vitg-a Code Section 54.1.-2982

' STitnessed written document

o AuthorLzatton to withhold or withdraw life
prolonging procedures

o Person is suffering from a terrninal condition



Fiduciaqr Role in AMD context

o Not handling money, but handling your health

o Proper execution of this role is functionally
equivalent the fiduci^ry role



STho can make 
^ 

decision if the
Advance Directive is NOT executed?

o Patient's spouse

o Adult child or children

o Brother or sister

o Ary other relative in the descending order of blood
relationship

o Court appointed guardian or committee



Disagreement Between Members of
the Advance I)irective

o Sfhen two or more persons listed above in the same

class inform physician they disagree on treatment,
physician may rely on authortzation of maf ority of
reasonably avatlable members of that class



a Not technically a fiduciary

LJnsure about your medical
wishes

o

o Squeamish / Difficult
Choices

Abuse Concerns with an

Agent under AMD
a Push back from other

members
family

o Substitute Decision Making
Hierarchy of S 54.L-2986

' Guardian, spouse, child,
pafent, adult sibling....



Fidu cuar)r for Competency Concerns

Guardian Conservator

o Court appointed o Court appointed
"fiduciaty" role

Oversees treatment and
care of the individual

fiduci^ry role

a o Oversees finances and
mafiages money for the
individual



a Not technically a fiduciary

More concerned with health
optimi zation rather than
financial concerns

O

Abuse Concerns with an

Guardian o Layperson

o Lapse is coverage



o More concefned with
finances than quality of life

Abuse Concerns with an

Conservatot

o Layperson

Lapse is cove rage

Non-prudent investor

a

o



R.presentatrve Puyee

o A type of fiduciaty with power to asslst someone
with their Social Security / Supplemental Security
fncome / Disabrlity payments

o Appointed by the SSA after application by person
seeking to take on fiduciary role

o SSA has ahierarchy of preferred relationships (i..,
they prefer a spouse over art attotney, but an attorney
over a bank). CFR S 41 6.621"



o Choice is made by SSA

SSA choice based on
competency, which cart
change

Can apply without
benefi ciary approval

SSA only monitors via
required accountings and
communication

o

Abuse Concerns with a
Representative Payee

a

a



Trusts

(not just for rich people!)



tusts and,T[ustees

o A trust requires someone to oversee it. That person
is the trustee.

o This is the classic fiduciary capaciq.

o The trust is created for the benefit of someone or
something. The trustee administers the trust so that
this beneficiary gets the greatest benefit. Thatis their
sole iob (and hence why the "p*.st" form of a

fiduciarry)



Tpes of trusts

Revocable Irrevocable

a Created by a c<setdor" o Cannot be changed or
ended once createdo Functions while still alive
(without going to court)

a Setdot c n change or end

trust as they see fit
o A revocable trust

o Often settlor is own
tfustee

becomes irrevocable upon
the death of the settlor(s)



Benefits of the different qpes of
trusts

Revocable Irrevocable
' Avoid substantial probate & administrative

expenses

' Delays in ttansfet of assets avoided

' Disability

' Privacy of trust assets

' Avoids probate in several states

' Potability of ttust

' STill Contests

' Additional estate tax advantage for married
couples

' Protection of Assets

t Allows someone ffusted to mafi ge money
or property fot someone else without that
person having access to those assets

' Peace of Mind

Certain Special Needs contexts

' Avoids probate is several states

' Additional estate tax advantages



SpectalNeeds Trust
(If you have a spouse or disabled bene ficiary

thatneeds Medicaid)

o

Create

Testam entatsr trust

Establish

(for spouse) in your
urill

' Protect Government
Benefits

o Provide for
' Part of a living trust supplementary needs

o Special Needs Trust ' Assure a high qualiry of
life and care



Benefits of a SpectalNeeds Tlust

Government Trust

o Room andboard
o Additional medical or

companion care

' Dental care

' Yacattons with relatives
o Gifts on spe cial

occasions

o Carc and supetvision
o Medical care

o Employment

' Basic personal needs

a Clothes and
items

personal,



a Slow administration

a Incorrect distributions

o Excessive fees

Abuse Concerns with a
T[ustee

o Using Powers not granted

o Overlooking powers

a Irresponsible investments

o Poor Judgment*



F'iducLaries Created, by Will

Executor

r Named by the person
who is creatirg the will

I Must record or probate
the will for executor's
role to take effect

r Lasts until estate is fully
administered and closed

Administrator
r When there is no will,

or the person named as

Executor cannot sefve,
a part1y who seeks to
administer the estate
must apply for the role
with the court

I Lasts until estate is fully
administered and closed



O th er Te stam entaqr Conside rattons

o By Virginta Statute, c rt clawback erroneously paid
amounts of jointf muhttparty accounts within 2 yearc

o $Vhat makes a valtd will?
o Numerous factors, but often people write something on

the eve of death and expect to avoid abuse



Abuse Concerns

Executor Administrator
IN a person creates

of the ft /
r Often, the first to apply for

less ris the role is the first to get
appointed - so prepare a will!
Per S 64.2-502,r Within 30 days, to sole

incorrect valuationr Greatest danger arises
from successor executofs
not being chosen carefully
ot at ail,r Also, using or not using
granted powers

T

a b
of pefson
y atr beneficiaries

I 30 days ) cart be first
distributee (b

I After 45 days, any
as Guardian

onservatorI After 60 days, a



Q.r.stions?

FeeI free to contact me for mofe information:

Paula Peaden

eaden

804.262-3600

Thank for a
I
oyou youf et


